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Any person aggrieved by this.Order-in-Appeal may file an appeal to the appropriate authority in the followingway. _:·,:·:. : .. -·,, .. 1 · , .. , ·
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Nationaf s'eincn or'Regioral Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where ·
one of-the,issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017 •

• • • • .. • .•~ _.' • , I : '

(ii)
State Bench or Area,Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terrs' of Section 109{7) of CGST Act, 2017

(iii) Appeal to the Ar.pellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied w1Jh:a fel,'! ofRs. One Thousand for every Rs. One Lakh ofTax or Input Tax Credit involved or the
difference in Tax cir Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against,·!iobJe.ctto a maximum of Rs. Twenty-Five Thousand .
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AppE\aJnmi:l~r- ~£;c;tiQ0'\1.f2(:j. ) ·:o.f CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
docu_~-MP.t~,~J.~her.~,i/!l~t~ri9n\ca[ly_ or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL
os, ori'con,rlion·~ortal·ps prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against'within seven days of filing FORM GST APL-OS on line .
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(II)

Appe_gJ tg; I?,~ fi/.i;fL~.~f◊-t:(M.P..~\l9te Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
'(i)< •'Full atiiolihf 1of Tax~· Interest, Fine, Fee and Penalty arising from the impugned order, as is
7¢ad7fitted/accepted-bythe appellant, and

(ii) A sum equal to, twenty five per cent of the remaining amount ofTax in dispute, in addition to the
:·- -ifrr1o}i1:{f pa)d-uri-qef:s·ection 107(6) of CGST Act, 2017, arising from the said order, in relation to which
: :: :tlie\appeaJ fiasJ:ie~n filei:f. : •

The CentraF.Godds• &•'S.ervice Tax ( Ninth Removal of Difficulties) -Order, 2019 dated 03.12.2019 has provided
that the-appeal toe.:fribunal ·can• be made within three months from the date of communication of Order or
date,on .Yfhich.,tl:l,~-President qr the State President, as the case may be, of the Appellate Tribunal enters
office,which@yer is later." .·.,'
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appellant may refer to the website www.cbic.gov.in.
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ORDER-IN-APPEAL

Brief Facts of the Case :

M/s. Synergy (India) Marketing Private Limited, Survey No. 16,
Vatva Gamdi Road, Chosar, Ahmedabad, Gujarat-382435 (hereinafter

referred as 'Appellant) has filed the appeal against Order-in-Original No.

MP/GST/01 /BBG/Superintendent/AR-IV/23-24 dated 11.07.2023
(hereinafter referred as 'Impugned Order) passed by the Superintendent,

CGST, Range-IV, Division - IV, Ahmedabad South (hereinafter referred as
'Adjudicating Authority).

2. Briefly stated the facts of the case is that the 'Appellant' is

holding GST Registration - GSTIN No.24AAFCS2320D lZO has filed the
present appeal on 11.10.2023. During the course of audit and while verifying
appellant Sales Invoices (In respect of which they had availed ITC in Tran-2

44;3N?@ling Rs.7,32,975/-) pertaining to clearances of stock against which they

%i,,<%\ot possess purchase invoices, they had not reduced the prices as
l & ", ·:J;t-)T,;dated in the proviso to sub-section (3) to Section 140, CGST, 2017.
ti} > ls$e ±voices against which ITC's have been availed through "Tran-2° were

% +""y
" • necked randomly and it was found that the recipients were not benefited of* ,/

the reduced prices equivalent to the ITC's availed. Hence it appeared that no
policy was in place in appellant company, with regard to reduction of prices
in respect of Tran-2 invoices. Hence it is forthcoming that they had not
reduced the prices in respect of any of the invoices against which they had
availed credit through Tran 2. Hence the Input Tax Credit totalling
Rs.7,32,975/- availed through Tran-2 appeared inadmissible and are liable
to be recovered under Section 74(1) of the CGST Act 2017 alongwith interest
under Section 50 of the CGST Act, 2017 and penalty under Section 74( 1) of

the CGST Act 2017.

3. Therefore a Show Cause Notice No. 64/2022-23 bearing F.No.

VI/1(b)- 62/C-II/AP-13/Audit/2021-22 · dated 01.07.2022 was issued.

Accordingly, the Adjudicating Authority has passed the impugned order and
confirms the demand alongwith interest and penalty on the following

grounds:
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- That while verifying the sales invoices issued by the noticee towards
clearance ofsuch stock, It is found by the audit that the noticee had not
reduced the prices as mandated in the proviso to the Section 14-0(3) of

the CGST Act, 2017;
- that the noticee has provided price comparison of the TRAN-2 stock,

cleared in GST regime, with that of identical goods, cleared in pre-GST

regime;
- that price comparison of two kind of stocks is not correct as sale prices

of TRAN-2 stocl which is cleared in GST Tax regime is being compared

with sale prices of goods cleared in pre-GST regime. Such erroneous

comparison would not serve the purpose as it would be giving

misleading information. Since the noticee has not provided any tax
invoices raised in GST regime and same being pertaining to sale of

goods other than TRAN-2 stoc, therefore, it cannot to ascertained on the

basis of their submissions as to whether they have passed on the

.• benefit of claimed ITC by way of reduced prices to their customers or

2±xoaeriseax, Ge,N${j2 {he noticee has availed / claimed transitional credit 'TRAN-2' of Central
Es +5as g}%@< ;; lj ares which is ataimed in table 7B or 7) or the TRAN-1 retum fled by
, o" them. Whereas TRAN-2 claim of State taxes is filed under table 7(d) of

the TRAN-1 return. Therefore, registration in erstwhile existing law

enacted by the State Government would not make a registered person

ineligible from claiming transitional 'TRAN-2' credit ofCentral Taxes;
- the noticee has wrongly availed the ITC Credit in TRAN-2. Had the audit

not been conducted, the said credit would have gone undetected. Such
an act on the part of the noticee becomes part ofwilful misstatement or

suppression offacts to evade tax. As such the noticee is liable to pay
Penalty along with interest at the applicable rate.

4. Being aggrieved with the impugned order the appellant has filed the

present appeal on following grounds 
The Ld. Adjudicating Authority (A.A) has erred in law and fact in

disallowing credit taken in TRAN-2 ofRs.7,32,975/-;
The Ld. Adjudicating Authority has erred in law in not considering the

sale value of Goods cleared in TRAN-2 post GST with sale of the same

Goods in pre-GST and thereby vitiated the very object of proviso to

section 140(3) ofthe CGST Act,2017;
The Ld. Adjudicating Authority has also e1Ted in law and in facts in
ignoring the MRP declaration post GST given to the stockists by the
appellant submitted during the assessment proceedings clearly
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evidencing the facts that NEW MRP post GST is for lesser amount as

compared to Old MRP pre-GST with respect to Goods cleared with TRAN-

2 credit;
The Ld. Adjudicating Authority has erred in law in not allowing TRAN-2
credit ofRs.7,32,975/- even though affirming the appellant's contention

that registration in erstwhile existing law enacted by the State
government would not male a registered person being appellant

ineligiblefrom claiming transitional "TRAN?" credit ofCentral Taxes;
The Appellant has filed details ofInput in TRAN-2for which it was not in
possession ofan invoice or any other documents evidencing payment of

duty in respect ofsuch Input;
the appellant has correctly compared the pre-GT basic value of the

Goods under TRAN-2 with post GST basic value ofGoods cleared during

July-2017 to December-2017 since the reduction in basic value (Taxable
value) between pre-GST invoice and Post GST itself shows that the

benefit ofavailed credit is passed on to the customers;
the Jurisdictional officer/Audit department have noticed the TRAN-2
details/Invoices only from the aforesaid statutory documents and

therefore there cannot be any suppression offacts in the matter;
The Honourable Tribunal, in the case of C.C.E, 8 C, AURANGABAD,
VERSUS, WOCKHARDT LTD., reported in [2009- TIOL-1308-CESTAT

MUM]has held that Penalty, is not imposable, where, there is no Finding

ofmensrea;
If, a Party bonafidely believes in a legal position and if, there is a scope
for such beliefand doubt, penalprovisions will not apply, as held by the
Honourable Apex Court, in case of PADMINI PRODUCTS, VERSUS,
C.C.E., reported in [1989 (43) E.L.T. 195 (S.c.)j and GOPAL ZARDA
UDYOG, VERSUS, C.C.E., reported in {2005 (188) E.L.T. 251 (S.C.)j;
In view oftheforegoing, it is submitted that Penalty is not imposable as

demand itself is not enforceable;
For the reasons submitted above, the question of charge of Interest,
under Section SO ofthe CGSTAct, 2017, also does not arise;

Personal Hearing:
5. Personal Hearing in the matter was fixed/held on 10.01.2024

and 24.01.2024 wherein Mr. Mohan Raikwar appeared on behalf of the

'Appellant' as authorized representative. During P.H. he has submitted that
they were registered in VAT and not under Service Tax or Central Excise,
therefore they are eligible to file Tran-2 and avail ITC as per Section 140(3) in
case of IGST @ 60% of IGST applicable at the time of sale of goods or 30% &
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30% in case of intra-state sale with that benefit of reduced tax rates shall be
passed on to consumers. Accordingly, they have taken credit and

comparison chart also submitted. He further reiterated the written

submissions. He further submitted that provision of Section 74 are not
attracted at all as there is no suppression of facts of means-rea, as all

documents submitted to department and credit was availed as per law. In

view of above requested to allow appeal.

Discussion and Findings· :

6. I have carefully gone through the facts of the case

available on records, submissions made by the 'Appellant' in the Appeals
Memorandum as well as during personal hearing. I find that the 'Appellant'

had availed the transitional credit of Total Rs.7,32,975/- by fling TRAN-2. A

Show Cause Notice was issued to the appellant in this regard. Thereafter, the

adjudicating authority vide impugned order has disallowed the transitional

credit of Rs. 7,32,975/- under Section 74(1) of the CGST Act, 2017and
accordingly confirm the Show Cause Notice. Further, that the adjudicating

---.,.,<~:;,.,_,~: ..'.•~authority has ordered for interest at applicable rate under Section 50 of the

~

',/~&<~\:~sT Act, 2017 and also imposed penalty of Rs. 7,32,975/- on the appellant
:r cil ilij~ t, , :;. ,.:;,-\; ht Jler section 74(1) of the CGST Act, 2017.
1'·,,, ~~~~~lf/J .\? <. .s
' 'v;_.-re','-,-!..-, 7(i). On carefully going through the submissions of appellant it is

observed that the appellant is mainly contending that the Adjudicating

Authority has erred in law in not considering the sale value of Goods cleared
in TRAN-2 post GST with sale of the same Goods in pre-GST and thereby
vitiated the very object of proviso to section 140(3) of the CGST Act, 2017.
The Adjudicating Authority has also erred in law and in facts in ignoring the
MRP declaration post GST given to the stockists by the appellant submitted
during the assessment proceedings clearly evidencing the facts that NEW

MRP post GST is for lesser amount as compared to Old MRP pre-GST with

respect to Goods cleared with TRAN-2 credit.

7(ii). In view of above facts, I refer to relevant provisions of Section

140(3) of the CGST Act, 2017 and Rule 117 (4)(a) of the CGST Rules 2017

relating to subject case which is as under:

Provisions of Section 140(3) of the CGST Act, 2017:

Provided that where a registered person, other than a manufacturer or a
supplier of services, is not in possession of an invoice or any other documents
evidencing payment of duty in respect of inputs, the;i, such registered person
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shall, subject to such conditions, limitations and safeguards as may be

prescribed, including that the said taxable person shall pass on the benefit of

such credit by way ofreduced prices to the recipient, be allowed to take credit

at such rate and in such manner as may beprescribed.

Rule 117 (4)(a) of the CGST Rules 2017:

Rule 117. Tax or duty credit carried forward under any existing law or on

goods held in stock on the appointed day.-

(4) (a) (i) A registered person who was not registered under the existing law
shall, in accordance with the proviso to sub-section (3) of section 140, be
allowed to avail of input tax credit on goods (on which the duty of central
excise or, as the case may be, additional duties of customs under sub-section
(1) of section 3 of the Customs TariffAct, 1975, is leviable) held in stock on
the appointed day in respect ofwhich he is not in possession ofany document
evidencing payment ofcentral excise duty.

(ii) The input tax credit referred to in sub-clause (i) shall be allowed at the rate
\!ci ;,t;-;:-,... ofsixty per cent. on such goods which attract central tax at the rate ofnineper

7pe{ it},cent. or more andforty per cent. for other goods ofthe central tax applicable on
$3°° •7,. ;' 1·'.F.- if.• ~.., ~.. upply ofsuch goods after the appointed date and ·shall be credited after the

r -fg& lf$&, ?#ewrat taxarable on such- suPu has beenaiai
s . s$,s>so

4 o
_ Provided that where integrated tax is paid on such goods, the amount of

credit shall be allowed at the rate of thirty per cent. and twenty per cent.
respectively ofthe said tax;

(iii) The scheme shall be availablefor six tax periods from the appointed date.

7(iii). As per above statutory provisions, the appellant had to reduced

the prices as mandated in the proviso to the Section 140(3) of the CGST Act
2017 if they availed the credit pertaining to clearance of stock against which

they did not possess purchase invoice. Further it is observed that the
Adjudicating Authority has erred in, of not considered the sale value of
Goods cleared in TRAN-2 post GST with sale of the same Goods in pre-GST.
Further the Adjudicating Authority has also ignored the MRP declaration
post GST given to the stockists by the appellant submitted during the
assessment proceedings. In view of the above it is observed that the
appellant has correctly compared the pre-GT basic value of the Goods under

TRAN-2 with post GST basic value of Goods cleared during July-2017 to

December-2017 since the reduction in basic value (Taxable value) between

pre-GST invoice and Post GST itself shows that the benefit of availed credit is
passed on to the customers.
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8. In view of above discussions, I find that the impugned order is not

legal and proper and therefore, require to be set aside. Accordingly, the appeal

filed by the 'appellant' is allowed.

fl)a#af trafRt&sf#a Rqrt sulradfrsar?
The appeal filed by the appellant stands disposed of in above terms.

2-
(Adesh Ku ax Jain)

Joint Commissioner (Appeals)

Date:22.02.2024

Attested
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(Sa d mar)
Superintendent (Appeals)

By R.P.A.D.
To,
M/s. Synergy (India) Marketing Private Limited,
Survey No. 16, Vatva Gamdi Road, Chosar,
Ahmedabad, Gujarat-382435

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Dy./Asstt. Commissioner (RRA), CGST, Ahmedabad South.
5. The Dy./Asstt. Commissioner, CGST, Division-IV, Ahmedabad South.
6. The Superintendent, CGST, Range-IV, Division-IV, Ahmedabad South.
7. The Superintendent (Systems), CGST Appeals, Ahmedabad.
8.Guard File.
9. P.A. File.




